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' SUBJECT: General Policy on Superfund A 'Iify to Pay-Determinations S

FROM:, . Barry Breen, Director
: Office of Site Remediation
TO: . Regxonai Counsel, Regxons I~X

Regional Enforcement. Coordinators, Regions I-X

" . Director, Office of Site Remediation & Restoration, Reglon I

- Director, Emergency & Remedial Response Division, Region it
Diréctor, Hazardous Waste Management Division, Regions IH &IX
Director, Waste Management Division, Region IV
Director, Superfund Division, Regions V, VI & VII
Assistant Regional Administrator, Ofﬁce of Ecosystems Protection &
Remediation, Region VI .

Dlrector, Oﬂ'ice of Envnronmental Cleanup, Region X

o

This memorandum transmits a polxcy document developed by the Office of Site
« Remediation Enforcement (OSRE) that explains what is necessary for an acceptable ability to -
pay (ATP) settlement in Superfund cases. The main text of the policy document addresses’
~ general issues that apply to the ATP process and ATP settlements. The policy document also
contains two appendices that address issues specrﬁc to making ATP determmanons for
' “individuals and businesses.

The policy document is dlrected pnmanly toward Ot’ﬁce of Regienal Counsel (ORC) and -
Superfund enforcemeit program staff who handle cases involving ATP issues. It should also be
useful for poteqtially responsible parties (PRPs) who believe that they are unable to pay their

' share of Superfund cleanup costs as well as for other PRPs at sites where ATP claims are l‘alsed

Thxs pohcy documcnt is the second Superfund ATP document 1ssued by OSRE. In May
. 1995 OSRE issued a “short sheet” guidance document, entitled “Overview of Ability to Pay
Guidance and Models, which describes pohcxes and models ;elevant to Superfund ATP' )
analyses S : ;. .

, The pohcy docuiment estabhshes an “undue financial hardship™ standard for deterrmnmg
a party’s ability to pay its share of Superfund cleanup costs, and uses a two-part analysxs to
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GENERAL POLICY 'ON SUPERFUND
ABILITY TO .PAY DETERMINATIONS

INTRODUCTION
) " This document provides a general policy framework for .. d
" settlements in which a party’s. financial ability to pay is a
-+, .. 'significant consideration (“ATE settlement”} under the
) Comprehensive Environmental Resporse,’ Compensation and Llabillty
Act ("CERCLA" or "Superfund"). The United States may enter into
AT? settlements with individuals and businesses for recovery .of
response costs and performance of cleanup work -in appropriate
cases. - The purpose. of this policy is to provide -guidance to EPA
enforcement personnel affected. partles, .and the public on: the
information that EPA will look at in evaluating proposals to-,
enter into an ATP settlement, and 'the steps that Agency personnel
should follow xn evaluatlng a party 8 lnablllty to. pay claim,

The ATP settlement process is reserved for busxness
‘potentlally regponsible parties- ("PRPs”) who demonstrate to EPA'sg
satisfaction that payment. of the amount.sought by the government
ig likely to put a company out of business aor otherwise
jecpardize its viability, and for both business and individual ¢
PRPs who demonstrate to the Agency that payment of such an amount
is likely to create an undue financial hardship. The ATP
settlement process may provxde for a reduction in the proposed
settlement to an amount that is not likely to create an undue -
financial hardship. An undue financial hardship occurs if, in
the opinion of EPA, satisfaction of the environmental claim will
deprive a PRP of ordinary and neceggary assets or cause a PRP to
be unable to pay fér. ordinary and necessary buszness expenses :
and/or ordinary and necessary 11v1ng expenses

" This document first presents & general overview of ATP
settlements. It then discusses the types.of analysis that should
be conducted in a-case -where an ATP gettlement has been requéested
by a PRP, and generally describes how EPA -enforcefent personnel '
working on a Superfund case-and, where applicable, Department of .
Justice (DOJ) staff (“the.case team”) should determine. an amount
that represents the ability of a particular PRP to pay for
' - 'régsponse costs or work (“ATP amount”). This document does not .
cover the final séttlement amount that the Agency should accept.
‘There may be situations in which ability ;to pay is not che only
factor on which the settlement is based B ) .
' This document’ also. lncludes appendxces that address‘ATP
- issues arising in settlements with individuals (Appendix A) and
~ businesses (Appendxx B) . -These appendices provide supplemental-
. information oh the analysis of 'ATP claims and the determination
of ATP amounts for individuals and . businesses. Although
Appendix B was developed prlmarlly to expedite the process1ng of
ATB clalms by small busznesses, its principles apply to bus;ness
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' 'requlre very: much 1nput, and- that may be partlcularly useful in
screening ATP claims made by a large number of PRPs at a
Superfund site. .

These computer models and protocols, which requlre the input

".of financial information, are useful in evaluating.financial
‘strengths and weaknesses of a PRP. . However, they lack the
capability to evaluate the quality of the financial information’
and to consider all aspects of a PRP’'s financial condition
nacessary to make financial projections. Due to these
'llmltatxons, computer models and protocols shéuld be used in
screéning. and prlor1t1z1ng ATP settlement requests but should not.
..be the basis for entering into an ATP settlemént. The opinion of

the case team in. conjunction with the opinion of a financial

analyst should be the basxs for. the ATP_settlement T

' 'VERIFICATION

" After the lnltlal rev1ew, the financial information should-
‘be verified. The purpose of the verification process is to
determine if the information can be relied upon to express an
opinion concerning the effect of - the proposed settlement amount
on the ATP Candzdate . .

. Informatzon that has been submxtted should be verlfzed and
. the explanation of any. discrepancies documented. This .

- verification may reguire that the ATP Candidate produce receipts -
for large or unusual expenses, submit-an appraisal report ‘to .
verify the value of an asset purchased or sold, and submit other '
documentation to ‘substantiate-the financial' information provided
by the ATP Candidate. - The amount of substantiating documentation
for the ATP settlement is based on case'specific needs. The size
of the business and the: complexity of the financial picture of
the business or individual ATP Candidate are important factors in
determining what is needed to verify the information. It is

. ‘antxcxpated that, in every instance, EPA should perform some

. : minimum verification prior to accepting information .as submitted.

In the event that the verification process identifies szgnlflcant

contradictions within the financial information, it may be .

. appropriate to preclude any further conszderatlon of an ATP

settlement with this candidate : _ ‘ .

i When estimating borroWing capac1ty, EPA should determine if°
the. ATP ‘Candidate has overstated its liabilities.  Questions
relating to the gtatus of a liability should be documented and a
determination .concerning. the priority of the liability in
cOmparlson to the environmmental claim should be made.

. The ATP Candidate should also be requlred to certlfy that‘
the ATP Candidate .has made a full‘and accurate disclosure of .
.financial information. -The certifzcatlon ‘can be in the form of a.
91gned statement from the ATP Candidate .that is s;mzlar to .
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known that an owner has significant personal assgets) and/or
through unencumbered assets' {i.e., assets that have no
outstanding llens or pledges agalnst them) .

ESTAgLISHMENT OF THE ATP AMOUNT

any type of credit analysis, including the assessment of a
. ATP Candidate’s ability to pay Superfund cleanup costs, involves
' many judgments with regard to issues like what constitutes an
ordlnary and necessary asset or expense, what projected future
earnings and.available.cash flow are likely to be, -and whether a:
capital expenditure can be -reasonably delayed. It is important
for the case team and the analyst to obtain necessary- information
. from the business entlty or individual pertalnlng to these
) ." difficult decisions in order to reasonably arrive at an
' approprlate ablllty to pay determlnatlon :

- Once the case -team 19 assured that all requested financial ~
" .information has been obtained and analyzed, ‘Available Income (as

defined above), amounts available from estimated borrowing
capacity, amounts available from:the sale of assets that are not
oxdinary and necessary, and amounts available ‘from owners’ equity
.should be identified and added together. This sum should ‘then be -
reduced by an approprlate gafety factor to reflect the
uncertainties in making predictions for a specific ATP Candidate,”
and to provide for unexpected events. The safety factor can be w
percentage adjustment, a dollar estimate or some other adjustment
that is appropriate to the analysis and should be determined on a
- case by case basis. The amount produced by this step is the
estimated ATP amount. Another quick review of the ATP .
Candidate’s financial situation should be conducted to assure -
that the analysis is complete and accurate. .If .this.review
indicates that the ATP Candidate-can pay the estimated ATP

amount, that amdunt .should be recommended as.the ATP amount.® If
the’ revxaw does not produce such a result the estimated ATP )
amount 'should be rev1sited. .

: Once thé ATP amount has been established EPA should seek
: . settlement rapidly since the financial’ condltlon of an ATP
! ‘Candidate.may change. If there is an extended délay between.the
: analysis -and the settlement, the financial c¢ondition Sf the ATP
Candidate may change and EPA’s information may be stale

“In evaluatlng the amount that an ATP Candidate can afford to
pay in a settlement, one consideration is how the payment will be
., structured in the settlement agreement, namely a oné-time payment
vergus installment -payments. For example, an ATP.Candidate'sg
.ablllty to generate future 1nCOme may be used to fund lnstallment

‘Any ATP settlement recommendatlon in a case 1nvolv1ng the
Department of Justlce is subject to DOJ approval ' -

13
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. . APPENDIX B: BUSINESS -,
- . ABILITY TO PAY DETERMINATIONS

APPLICAB ILITY

Businesses can be broadly grouped 1nto three categorles
corporations, partnerships, and sole proprietorships. From the
. ' perspective of analyzzng the financial health of a business, a
. eritical distinction exigts amorng these categories regarding the
extent to which the buginess’ owners are respongible fozx-the
buginess’ liablilities. . A corporatlon is an entity. in which
owhership is established by parties (who may be individuals, .
partnerships, or other corporations) who hold shares'of stock inm
that corporatzon. The corporation under the law-has the status
of a person Therefore, .liability generally is limited to-the
corporation. A corporation’s owners (i.e., - shareholdersy) :
" generally enjoy- limited liability. for any of the corporation’ g’
" . debtsg or legal claims, and the most they can, "lose" is the value -
. of their investments (i.e., stock) in the firm.. In’ assesging the . ..
financial health of a cdorporation, only the flnancial resources
of the corparation are relevant. . _ ..,

Co The owner of a sole proprietorship, in contrast. is not .

: protected from business debts, and the owner has inlimited ‘
liability for his business.  The total financial resources and
financial responsibilities of the owner of a sole proprietorship
or the partners of a general partnership should be eValuated in
assesszng the ability of these entitles to ‘pay.

A less common form of partnershxp is known as a "limlted
_partnership.* These partnerships consist of one or more limited .
partners {(whose liability for the partnership’s débts is limited
to the amount of money originally invested) and one or more
general partrers {whose liability forx partnership debts is not
llmxted to the amount of their inyestment) )

.Foxr’ purposes ‘of analyzing abilxty to pay situations, it may’
be -necessary, to consult one or both of the appendices. For .
example, ATP settlements affecting’ buginesses enjoying limited
liability (eig., corporations) should be determined in-accordance
with the policy .set forth in Appendix B and the main body of this
policy document. However, busineas-entities who have general .
llablllty {e:g., sole proprietdrship) are addressed 1n Appendzx

‘ Individual. Ability. to Pay Determlnatlons. . .

' PURPOSB oF BUSINBSB ABILITY TO PAY SBTTLBMENTS

. EPA does not intend the:Superfund se:tlement process to
result in the closing of a business or the inability of a .
businesa to conduct its business activities. For this reason an
ATP -settlement with a business PRP is permitted-if the business.
PRP (the "ATP Candidate*) demonstrates that: the’ payment of a

21
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certain sum of money is beyond its financial- capab1llcy and that
settling’; for such a sum of money would create.an undue financial
‘hardship for the: ATP Candldace. 'The . business ATP settlement

should also meet the requiremehts contained in the main body, of o
thls pOllCY document. . o

EPA’s analysis of the ﬁlnanCLal condition of the ATP . .
Candidate should be performed with the assistance of a person who
..is qualified to make this determination. If the analysis .
identifies available sources of funds that exceed the proposed
settlement amount, there should be no reduction in this amount.

¥

' INITIAL REVIEW ; BRI

The ATP Candzdate should provxde EPA with suffzcxent .
. financial. information on-which to base an ATP settlement .
decision. " Generally, the ATP Candidate should be required to ..
. provide a minimum of the five most recent years of-federal
_-corporate ihcome tax returns. Similarly, the Agency.should also
Z{ generally request the five mogt recent years of financial
*  information (audited, if available) and a compléted financial
questionnaire., ‘Other ‘information, as determined .by EPA, should.
be provided and- reviewed by EPA. 'This may include loan
applications, financial information rélating to other -entities :
owhed by the business and/or shareholders or directors of the _
: business, financial 1nformatlon for a period of time.greater than
i five years, and information 'that might assist in estimating the
e fair market value of assets, 11abilities, ‘income and expenses of
the .ATP Candidate. . .
, The initial review should characéerize the flnancxal
condition’of the ATP Candidate in terms of income and net, worth.
: The initial review may. . )
1)  Compare the ATP Candidate's 1ncome and expenses with. szmllar .
' busznesses . .

2) Calculate various Einancxal ratioa (e g.. "debt - to- equlty
©  ratio) that help.to-describe .the equity, aolvency and
..profxtabxlxty of the ‘ATP Candidate, and .

3) .Compare net income and cash flow projeccione thh the '
- propoeed settlement amount. :

- If a preliminary review of the financxal 1nformatxon )
indicates that. the proposed settlement amount is not significant
in comparisog to. the financial. posipion of the ATP Candidate, the

y

) . TFor’ example, information on’ officers' compensation is’ .o
oot . available in the ‘Robext Morris-Associates business profiles.. For
" further informatién on how to maké these comparisons, ‘'see the
'“BeYOnd ABEL Training Course” ‘materials. - ) .




